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Terry Gross (103878)

Adam C. Belsky (147800)
Monique Alonso (127078)

GROSS BELSKY ALONSO LLP
180 Montgomery Street, Suite 2200
San Francisco, California 94104
Telephone:  (415) 544-0200
Facsimile:  (415) 544-0201

Attorneys for Plaintiff
TESLA MOTORS, INC. GRT ACH

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN MATEO
UNLIMITED JURISDICTION
TESLA MOTORS, INC., ) Case No.
) ev472032
Plaintiff, ) COMPLAINT FOR DAMAGES AND
) INJUNCTIVE RELIEF:
) 1. Fraud by Intentional Concealment
) 2. Breach of Contract
v. ) 3. Breach of Implied Covenant of Good
) Faith and Fair Dealing
FISKER CO AC}IBUILD, LLC; FISKER ) 4, Violation of Uniform Trade Secrets
AUTOMOTIVE, INC.; HENRIK FISKER; ) Act, Cal. Civil Code §§ 3426-3426.11
BERNHARD KOEHLER; and DOES 1-20, ) 5. Violation of Unfair Competition Law,
) Cal Bus. & Prof Code §§ 17200 et seq.
) 6. Common Law Unfair Competition
)
Defendants. )y REQUEST FOR JURY TRIAL

Plaintiff Tesla Motors, Inc. brings this complaint for damages and injunctive relief
against defendants Fisker Coachbuild, LLC, Fisker Automotive, Inc., Henrik Fisker, Bernhard
Koehler, and Does 1-20, and alleges as follows:

INTRODUCTION

1. Tesla Motors is the leading manufacturer of high-performance electric sports cars.
Its highly successful two-door Tesla Roadster is the only highway-capable production electric
car for sale in the United States. Tesla is currently developing its second model, a four-door
electric-hybrid sports sedan, known as the WhiteStar project, for planned release in 2010.
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2. Defendants Fisker Coachbuild, LLC, Fisker Automotive, Inc., Henrik Fisker, and
Bernhard Koehler used fraud and deceit to gain access to and exploit Tesla’s highly confidential
and proprietary information and trade secrets in order to develop a competing electric~hybrid
sports sedan.

3. Tesla had retained Fisker and Koehler’s design company, Fisker Coachbuild, to
perform body and interior styling work on the WhiteStar project. Tesla paid Fisker Coachbuild
approximately $800,000, and for nearly one year provided Fisker, Koehler, and their company
with access to Tesla’s trade secret and proprietary and confidential information about Tesla’s
engineering and design for its new electric-hybrid sedan, its strategic business plan, and other
invaluable information developed through Tesla’s experience in producing the Tesla Roadster.
Unknown to Tesla, at the time Tesla retained Fisker Coachbuild and throughout the period that
defendants were ostensibly providing styling services to Tesla, defendants, who had no
experience with electric-hybrid cars prior to working with Tesla, were using the trade-secret and
confidential information provided by Tesla and the funds paid by Tesla to develop their own
directly competing electric-hybrid sports sedan. Moreover, Fisker’s styling work for Tesla was
substandard, as defendants were diverting the best styling ideas from Tesla to their own secret,
competing project.

4. Shortly after completion of their design services for Tesla, defendants publicly
released information about their sedan, which they call the Karma, which is patently derived
from Tesla’s WhiteStar project. Of course, Tesla would never have retained defendants and
disclosed its confidential and proprietary information and trade secrets to them if defendants had
informed Tesla that they were principals in a company developing a directly competing product.
Indeed, it would be foolish for a company to hire a direct competitor to design a product at the
same time the competitor was designing its own product to compete for the same limited market.

THE PARTIES

5. Plaintiff Tesla Motors, Inc. (“Tesla™) is a corporation organized and existing

under the laws of the State of Delaware with its headquarters located in San Carlos, California.

6. Defendant Fisker Coachbuild, LLC (“Fisker Coachbuild”) is a limited liability
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company organized and existing under the laws of the State of California with its headquarters
located in Irvine, California.

7. Defendant Fisker Automotive, Inc. (“Fisker Automotive™) is a corporation
organized and existing under the laws of the State of Nevada with its headquarters located in
Troy, Michigan. Fisker Automotive is registered with the Secretary of State of California as an
active corporation with an agent for service of process in Irvine, California, and conducts
business in Irvine, California.

8. Defendant Henrik Fisker is an individual. Plaintiff is informed and believes, and
on that basis alleges, that defendant Fisker is a resident of the State of California. Defendant
Fisker is the Chief Executive Officer of Fisker Coachbuild and the Chief Executive Officer of
Fisker Automotive.

9, Defendant Bernhard Koehler is an individual. Plaintiff is informed and believes,
and on that basis alleges, that defendant Koehler is a resident of the State of California.
Defendant Koehler is the Chief Operating Officer of Fisker Coachbuild and the Chief Operating
Officer of Fisker Automotive. (Defendants Henrik Fisker, Bernhard Koehler, Fisker Coachbuild
and Fisker Automotive, are collectively referred to herein as “Fisker.”)

10.  Plaintiff does not know the true names and capacities of the defendants named as
DOES 1-20, and therefore sues them under fictitious names. Plaintiff will request permission to
amend this Complaint to state the true names and capacities of these fictitiously named
defendants when it ascertains them. Plaintiff is informed and believes, and on that basis alleges,
that these fictitiously named defendants are legally responsible in some manner for the acts and
omissions set forth below, and therefore are liable to plaintiff for the relief requested.

11.  Plaintiff is informed and believes, and on that basis alleges, that at all times herein
mentioned each of the defendants was the agent, servant, employee, and/or co-conspirator of
each of the other defendants, and, in doing the acts hereinafter alleged, was acting within the
course and scope of their authority as such agent, servant, employee, and/or co-conspirator with
the permission and consent of their co-defendants and, further, that the defendants, and each of

them, have authorized, ratified, and approved the acts of each of the other defendants with fuil
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knowledge of those acts.
FACTUAL ALLEGATIONS

12.  Tesla designs, manufactures and sells high-performance electric cars. It currently
sells the Tesla Roadster, which is the only highway-capable production electric car for sale in the
United States. Tesla is in the process of developing its next model, a four-door, high-
performance, electric-hybrid sports sedan, known as the WhiteStar project. Tesla has invested a
great deal of time, money, and resources in engineering and designing its new model.

13.  Henrik Fisker is a well-known automobile designer with expertise in designing
sports cars. In 2005, he and Bernhard Koehler formed Fisker Coachbuild, a firm that provides
automotive design services.

14.  In February 2007, Tesla and Fisker Coachbuild entered into a written agreement,
for Fisker Coachbuild to provide body and interior styling services for Tesla’s WhiteStar (the
“Agreement”).

15.  Section 1 of the Terms and Conditions of the Agreement, entitled Confidentiality,

provides that:

Fisker Coachbuild, LLC (“Fisker”) agrees that all materials and
documentation owned by Tesla Motors and provided by the Tesla
Motors, Inc. (“Tesla”), which is marked “proprietary” or
“confidential” including, but not limited to design, specifications,
concepts, drawings, renderings, CAD files, and models will not be
disclosed or revealed to third parties without the prior written
consent of Tesla Motors. In addition, information which Fisker
acquires regarding, without limitation:

» the business, products, finances, future plans, customers,
clients, employees, and contractors of Tesla, as well as the
Work Product

shall be considered trade secrets and confidential and proprietary
information of Tesla (collectively,“Confidential Information™).
Fisker agrees to hold all such Confidential Information in strict
confidence, not to disclose it to others or use it in any way,
commercially or otherwise, except in performing the services, and
not to allow any unauthorized person access to it, either before or
after expiration or termination of this Agreement.
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16. Section 5 of the Terms and Conditions of the Agreement, entitled Ownership of|
Work Product, provides that:

Fisker agrees that any and all ideas, designs, drawings, notes,
models, CAD information, ICEM SUREF files, surface data, resuits
from aerodynamic tests, and other information, materials,
improvements and inventions made, conceived, developed, created
or first reduced to practice exclusively and directly in the
performance of the Services under this Agreement will be the sole
and exclusive property of Tesla (“ Work Product™).

Fisker further agrees that Tesla is and shall be vested with all right,
title and interest in the Work Product (including any patent,
copyright, trade secret or trademark rights) under this Agreement.

17. On September 17, 2007, a revised version of the Agreement was signed by Tesla
and Fisker Coachbuild (the “Revised Agreement”), reflecting changes in the design for the
WhiteStar that had occurred during the development period up to that date. The Revised
Agreement contains identical Confidentiality and Ownership of Work Product provisions to
those contained in the original Agreement. (The Agreement and the Revised Agreement are
collectively referred to herein as the “Agreements.”)

18.  In reliance on these contractual undertakings by Fisker, Tesla provided to Henrik
Fisker, Bemnhard Koehler, and Fisker Coachbuild a significant amount of information relevant to
the WhiteStar design process. The information provided to Fisker included a great deal of
confidential and proprietary information and trade secrets about Tesla’s business, including
engineering and design ideas and constraints involved in producing an electric-hybrid sports
sedan (such as technical challenges in designing an electric-hybrid car that would also be a high-
performance sports car, Tesla’s ideas how to overcome these challenges, technical tradeoffs
regarding types of batteries that could be used, and the size of various components, the location
of various components, packaging ideas and information, and technical, engineering and
packaging restraints), confidential strategic business information regarding Tesla’s business
plans, Tesla’s target market segments, and information concerning Tesla’s unique car concept.

19.  Unknown to Tesla, at the time Tesla retained Fisker Coachbuild and throughout

the period that Fisker Coachbuild ostensibly was providing design services to Tesla, defendants
5
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were secretly designing their own directly competing electric-hybrid sports sedan,
misappropriating the trade secrets and confidential information provided by Tesla to do so.

20. At no time during the negotiations for the Agreements nor while providing design
services under to Tesla under the Agreements did Henrik Fisker, Bernhard Koehler, or anyone
associated with Fisker Coachbuild communicate to Tesla that Henrik Fisker, Bernhard Koehler,
or Fisker Coachbuild was engaged in developing a competing electric-hybrid sports car.

21. Tesla is informed and believes, and on that basis alleges, that Henrik Fisker,
Bernhard Koehler, and Fisker Coachbuild had no experience designing and developing an
electric or electric-hybrid car prior to entering into the Agreement with Tesla and gaining access
to Tesla’s trade-secret and confidential and proprietary information.

22. Tesla is informed and believes, and on that basis alleges, that Henrik Fisker and
the other defendants used trade secrets and confidential and proprietary information gained from
Tesla and their Agreements with Tesla to help raise capital to fund Fisker Automotive.

23.  Shortly after completing his design services for Tesla, Henrik Fisker, on or about
January 14, 2008, publicly announced that he and Fisker Automotive were designing and
marketing an electric-hybrid sports sedan called the Karma. The Karma has great similarities to
the WhiteStar, and will be a direct competitor to the WhiteStar in the automotive marketplace.
The major specifications that Fisker announced for the Karma are virtually identical to
specifications that were provided to him by Tesla for the WhiteStar. Fisker Automotive’s only

announced product is the Karma.

FIRST CAUSE OF ACTION
Fraud by Intentional Concealment
(Against Defendants Henrik Fisker, Bernhard Koehler and Fisker Coachbuild, LLC)

24.  Plaintiff incorporates and realleges, as though fully set forth herein, each and
every allegation set forth in the preceding paragraphs of this Complaint.
25. At the time when defendants Henrik Fisker, Bermhard Koehler, and Fisker
Coachbuild were negotiating for and entered into the Agreements with Tesla and during the
period they were providing services to Tesla under the Agreements, they knowingly concealed

from Tesla their intentions and actions to design and produce a vehicle that would directly
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compete with Tesla’s product, the WhiteStar high performance electric-hybrid sports sedan.

26. If Tesla Motors had known of the intentions and actions of Henrik Fisker,
Bernhard Koehler, and Fisker Coachbuild to become a direct competitor to Tesla, Tesla would
not have entered into the Agreements, nor would Tesla have shared with them Tesla’s
confidential and proprietary information about designing and building its product and about
business plans and market research.

27. The failure by defendants Henrik Fisker, Bernhard Koehler, and Fisker
Coachbuild to disclose the material facts of their intentions and actions to design and market a
product directly competing with Tesla induced Tesla to enter into the Agreements and make the
payments and informational disclosures to defendants necessary for Fisker Coachbuild to
provide body and interior styling services under the Agreements.

28.  Section 8 of the Terms and Conditions of the Agreements, entitled Non-
Exclusivity, acknowledges the fact that Fisker Coachbuild is a design firm with multiple clients
by providing that: “The services being provided hereunder are not exclusive, and nothing in the
Proposal or in this Agreement prohibits Fisker from providing services which are similar or
identical to those being provided to Tesla.” But such general language that Fisker might provide
styling design services to other automobile manufacturers is clearly insufficient to constitute
disclosure that Henrik Fisker, Bernhard Koehler, and Fisker Coachbuild were in fact in the
process of secretly providing styling designs for an electric-hybrid sports car to compete with the
WhiteStar, nor that Fisker was not only providing styling design services but was completely
involved in the design of the entire competing vehicle, and the manufacture and marketing of a
competing product.

29.  As a proximate result of the above-described fraud by defendants, Tesla has
suffered great damages, including paying a large fee to defendants for design services that it
would not have paid otherwise, receiving inferior and untimely performance by defendants, and
by interference with Tesla’s design and marketing process.

30. Defendants’ conduct alleged above was an intentional misrepresentation, deceit,

or concealment of material facts known to defendants with the intention on the part of defendants
., ,
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of thereby depriving Tesla of property or legal rights or otherwise causing injury, and was
despicable conduct that subjected Tesla to a cruel and unjust hardship in conscious disregard of
Tesla’s rights, so as to justify an award of punitive damages. Defendants’ intentional
misrepresentation, deceit, or concealment of material facts was authorized or ratified by an

officer, director, or managing agent of each defendant that is not a natural person.

SECOND CAUSE OF ACTION
Breach of Contract
(Against Defendant Fisker Coachbuild, LLC)

31.  Plaintiff incorporates and realleges, as though fully set forth herein, each and
every allegation set forth in the preceding paragraphs of this Complaint.

32.  Defendant Fisker Coachbuild entered into the Agreements with Tesla.

33.  Defendant Fisker Coachbuild breached the Agreements by using and disclosing to
others Tesla’s trade secrets, confidential and proprietary information, and work product in
designing, developing, and marketing a competing product to Tesla’s WhiteStar.

34, Tesla is informed and believes, and on that basis alleges, that Fisker Coachbuild
and its agents, including defendants Henrik Fisker and Bemhard Koehler, further breached the
Agreements by using and disclosing Tesla’s trade secrets and confidential and proprietary
information to others in seeking funding for Fisker Automotive and the Karma.

35.  Defendant Fisker Coachbuild further breached the Agreements by providing
substandard performance.

36.  Tesla has performed all conditions, covenants, and promises required on its part to
be performed in accordance with the terms and conditions of the Agreements, except those
obligations Tesla was prevented or excused from performing.

37.  As adirect and proximate result of defendant Fisker Coachbuild’s breaches of the
Agreements, Tesla has suffered damages in amount to be determined at trial, plus prejudgment
interest at the maximum legal rate.
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